Title 25. HEALTH SERVICES

Part I. TEXAS DEPARTMENT OF HEALTH
Chapter 205. Product Safety

Subchapter D. Inhalant Abuse

Repeal §205.51

New §8205.51-205.66

Adoption Preamble

The Texas Department of Hedth (depatment) adopts the reped of existing §205.51 and new
§8205.51-205.66 concerning the regulatory requirements for the retall sde of abusable volatile
chemicals. Sections 205.58, 205.60-205.62 are adopted with changes to the proposed text as
published in the April 5, 2001, issue of the Texas Register @7 TexReg 2724). Sections 205.51-
205.7, 205.59, and 205.63 - 205.66 are adopted without changes, and therefore the sections will
not be republished.

Government Code §2001.039 requires that each state agency review and consider for readoption
each rule adopted by that agency pursuant to Government Code, Chapter 2001 (Adminigtrative
Procedure Act). Section 205.51 has been reviewed and the department has determined that
reasons for adopting the section continue to exist in tha rules on this subject are needed;
however, the rule needs revision as described in this preamble.

The department published a Notice of Intention to Review 8205.51, as required by Government
Code 82001.039, in the Texas Register on March 2, 2001 (26 TexReg 1875). No comments
were received by the department on this section following publication of the notice.

The reped of 820551 covering the permitting requirements for sdlers of abusable glues and
aerosol paints dlows for the reformatting of this section into new 88205.51-205.66 which follow
the order of the Health and Safety Code, Chapter 485.

New 88205.51-205.61 are required to replace the repeded permitting requirements and to
implement revisons to the Hedth and Safety Code, Chapter 485, which was revised by the 77th
Texas Legidature under House Bill (HB) 2950 to expand coverage of regulated products to
include nitrous oxide and abusable volatile chemicas labeled as vapor harmful.

New 88205.62-205.66 are required by the Hedth and Safety Code, Chapter 485, which was
revised by the 76th Texas Legidature under 88485101 - 485.113 to implement adminidrative
pendties. New 8205.62 includes prohibited actions listed as crimind offenses under Chapter
485. New 8§205.63 describes the department’s responsibility to monitor and enforce compliance
with Chapter 485 through compliance inspections. New 88205.64 - 205.66 describe the
conditions under which adminigrative pendties will be assessed, and the depatment’s options in
asessing these pendties. Three severity levels for violations are established, and examples for
each severity leve are provided.

Due to gaff comments, the department made the following changes to improve the accuracy of
the section.
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Change: Concerning 8205.58(c), reference to the Texas Adminidrative Code for Formd
Hearing Procedures was corrected from “881.21-1.34" to “881.21, 1.23, 1.25, and 1.27".

Change: Concerning 8205.60(c), repetitive language “in” was ddeted from the proposed
section.

Change: Concerning 8205.61(b), “over” was deleted in the last line for accurate age designation.

Change: Concerning 8205.62(a), “intent” was replaced with “knowledge” and the phrase
“except as noted in subsection (€) of this section” was added to accuratdly reflect adminigtrative
penaty assessment.

Change: Concerning 8205.62(¢), a clarifying phrase “or should have known” was added.

The depatment received severd quedtions concerning these sections from one individud
commenter during the formad 30-day comment period. The depatment neither agrees nor
dissgrees with the comments snce they ae questions concerning how the sections will be
gpplied. Following each comment is the department’ s response and any resulting change(s).

Comment: Concerning 8205.56(e), a commenter asked for clarification on what additiond
information the department may require to determine whether a permit should be issued.

Response: The depatment is responshble for ensuring tha dl applicable legidative
requirements ae met prior to ising any license, permit, or regidration. Because these
legidetive requirements may change from time to time, it is important to provide for any future
needs the depatment may have to collect additiona information from permit gpplicants which
may be necessary to determine permit digibility. It is dso possble that under the exiging
datute, additiond information may be needed on a case by case bass because of a question
raised by the application. No change was made asaresult of this comment.

Comment: Concerning 8205.58(b), a commenter asked why an gpplication fee would not be
refunded if an application for a permit was denied by the department.

Response:  Section 205.58(a) dates the conditions in which an gpplication for an initid or
renewva permit will be denied by the depatment. These conditions include falure to submit a
completed application, pay the agppropricte permit fee, or provide requested information within
30 days after notification by the department. Section 205.58(b) dtates that if an agpplication is
denied, the application fee will not be returned. The department intends for this gpplication fee
to be retained in order to provide for the costs incurred by the department to review the deficient
goplicaion, provide notification to an gpplicant regarding the deficiencies found, and track the
gpplicant’s response for 30 days, as required under 8205.58(a). No change was made as a
result of this comment.

Comment: Concerning 8205.58(b), a commenter asked if an gpplicant’s origind fee would be
gpplied to a second application process in the event tha a fee is initidly withhedd and the
gpplicant follows the Forma Hearing Procedures and is successful with their apped.
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Response:  Section 205.58(c) states that aproceeding to contest the denid of a volatile chemicd
sdes permit under this section is governed by 881.21, 1.23, 1.25, and 1.27 of this title (relating to
Formal Hearing Procedures) and the contested case provisons of Government Code, Chapter
2001. Section 1.27(d)(2) of the Forma Hearing Procedures detall that dl find orders or
decisons shdl be in writing and shdl sat forth the findings of fact and conclusons required by
law, ether in the body of the order, by attachment, or by reference to an adminigrative law
judge's (ALJs) proposa for decison. Therefore, a hearing to contest the denid of a permit
goplication will be determined by the ALJs proposad for decison. In the event that the ALJ
concludes that the permit should not be denied, the department will carry out this decison by
issung a permit under the origind permit gpplication and fee submitted by the agpplicant. No
change was made as a result of this comment.

Comment: Concerning 8205.60(b), a commenter asked if a permit holder is required to post a
sngle volatile chemicd warning sgn a the permitted retail location or whether a warning sgn is
required to be posted a each specific dte within the retall store where the abusable volatile
chemicals were displayed for sae.

Response: The depatment has added additional wording to §205.60(b) to clarify that a
minimum of one warning sgn must be diglayed & each location for which the permit is issued,
but additiond warning sgns may be posed a multiple Stes within this location to ensure that
the Sgniseadly vishleto patrons.

Comment: Concerning 8205.60(d), a commenter asked if a teephone number will be avalable
for retallers to cdl and request replacement Warning Signs, or if the request must be made in
writing.

Response: Retaler requests for the Volatile Ghemical Warning Signs required under §205.60(d)
do not have to be submitted in writing. The department provides retalers with a copy of the
Waning Sign a the time a new Volaile Chemicd Permit is issued. The depatment aso
provides retailers with a tedephone number to cdl and request replacement Warning Signs, and
has these sgns available for downloading from the department web ste. No change was made
asaresult of thiscomment.

Comment: Concerning 8205.62(e), a commenter asked how a saes associate can “know” what
the intended use of inhaant parapherndiais going to be and be held accountable for “knowing’”.

Response: Section 205.62(e) states that aperson commits a prohibited act under this section if
the person ddivers or sdls inhdant @rapherndia and a the time of the act knows that the person
who receives or is intended to receive the pargpherndia intends that it be used to inhde, inged,
aoply, use, or otherwise introduce into the human body a substance containing a volaile
chemical. The department has modified the language of this section to require that a person who
&ls inhdant pargpherndia commits a violation if he knows “or should have known” of its
intended use a the time of sde. Some knowledge of intended use is necessary since objects such
as tubes, baloons, bags and bottles that may be used as inhdant pargpherndia may dso have
legitimate uses.  While a sdes associae may not usudly know the intended use of inhaant
pargpherndia a the time of sde, there are circumstances where he might because of actud
knowledge of the person’s drug use or statements made by the purchaser about his intended use
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of the items at the time of sde. Furthermore, there are circumstances in which a sales asociate
“should have known” about the intended use of the inhdant pargpherndia because of, for
example, the pattern of behavior of a purchaser who frequents the store when the sdes associate
is on duty. As with al other dements of an dleged vidlation, the department has the burden of
proving knowledge of intended use based on the facts of the case.  While such enforcement
actions will not be common, the depatment wanted to ensure tha such violations could be
pursued through adminigrative channds as well as be referred to law enforcement agencies for
crimina prosecution under Hedth and Safety Code, §485.033(b).

The comments on the proposed rules received by the department during the comment period
were submitted by a representative of the Texas Petroleum Marketers and Convenience Store
Asociation, and by department gtaff. The commenters were neither for nor againg the rules in
their entirety; but asked questions and expressed concerns about how the sections would be
gpplied under specific circumstances.

The reped and new sections are adopted under the Health and Safety Code, 8485.013, which
provides the Texas Board of Hedth (board) with the authority to adopt necessary rules to
adminigter this chapter; and the Hedth and Safety Code, 812.001, which provides the board with
the authority to adopt rules for the performance of every duty imposed by lawv on the board, the
department, and the commissioner of hedth.

Section for reped:

8205.51. Parmit for Sdlers of Abusable Glues and Aerosol Paints.
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Legend: (New Rules- With changes to proposed version)

Double underline = New language not proposed

[Bold, Underline, and Brackets| = Proposed new language now being deleted
Regular print = Fina language, same as proposed for fina adoption

8205.51. Purpose and Scope. The purpose of these sections is to implement the provisons of
the Hedth and Safety Code, Chepter 485, concerning the retall sde of abusable voldile
chemicads. These sections cover definitions, applications for issuance and renewa of permits to
sl abusable volatile chemicas, permit fees, and department procedures for approving, denying,
and renewing permits. These sections aso cover the assessment of administrative pendties.

§205.52. Definitions. The following words and terms, when used in these sections, shdl have
the following meanings, unless the context clearly indicates otherwise.

(1) Abusable volatile chemicd -
(A) A chemicd, including aerosol paint that:
(i) is packaged in a contaner subject to the labeling requirements
concerning precautions againg inhalation established under the Federal Hazardous Substances
Act (15 U.SC. 81261 et s=q.), as amended, and regulations adopted under that Act and is labeled

with the statement of principd hazard on the principd display pand “VAPOR HARMFUL” or
other labeling requirement subsequently established under that Act or by those regulations,

(i) when inhded, ingested, or otherwise introduced into a person’s body,
may:

(1) affect the person’s central nervous system;

(I1) creste or induce in the person a condition of intoxication,
halucination, or eation; or

(1) change, digtort, or disturb the person’s eyesght, thinking
process, balance, or coordination; and

(iii) isnot

() a pedicide subject to Agriculture Code, Chapter 76 or to the
Federa Environmenta Pesticide Control Act of 1972 (7 U.S.C. 8136 et seg.), as amended;

(1) a food, drug, or cosmetic subject to Hedth and Safety Code,
Chapter 431 or to the Federa Food, Drug, and Cosmetic Act (21 U.S.C. 8301 et seq.), as
amended; or

(111) a beverage subject to the Federal Alcohol Adminigtration Act
(27 U.S.C. 8201 et seq.), as amended; or
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§205.52

(B) nitrous oxide that is not:

() a pedticide subject to Agriculture Code, Chapter 76 or to the Federa
Environmental Pesticide Control Act of 1972 (7 U.S.C. 8136 et seq.), as amended;

(i) a food, drug, or cosmetic subject to Health and Safety Code, Chapter
431 or to the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 8301 et seq.), as amended; or

(iii) a beverage subject to the Federd Alcohol Adminigtration Act (27
U.S.C. 8201 et seq.), as amended.

(2) Act - The Abusable Volatile Chemica Act, Health and Safety Code, Chapter 485.

(3) Aerosol paint - An aerosolized pant product, including a clear or pigmented lacquer
or finish.

(4) Board - The Texas Board of Hedlth.

(5) Commissioner - The commissioner of hedlth.

(6) Deliver - To make the actud or congructive transfer from one person to another of an
abusable voldatile chemicd, regardless of whether there is an agency rdationship. The term
includes an offer to s&l an abusable volatile chemica.

(7) Ddlivery — The act of ddivering.

(8) Department - The Texas Department of Hedlth.

(9) Inhdant pargpherndia - Equipment or maerials of any kind that are intended for use
in inhding, ingeding, or othewise introducing into the human body an abusable volaile
chemicd. The term includes a tube, bdloon, bag, fabric, bottle, or other container used to
concentrate or hold in suspension an abusable volatile chemica, or vapors of the chemicdl.

(10) Permit — A volatile chemicd sdes permit.

(12) Permit holder - A person who has a vdid volatile chemica sales permit.

(12) Retaller - Any budness or location which sdls to the generd public, without
regrictions to limit purchases to inditutiondl or indudtrid dlients only.

(13) &I - Includes a conveyance, exchange, barter, or trade.

(14) Vodtile chemicd sdes pemit — A pemit authorizing a retaler to sdl a retal
abusable volatile chemicals.
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§8205.52 - 205.54

§20553. Regponghility for Implementation of Program. The depatment's responshbilities
under the Act are carried out through the Texas Department of Hedlth, Product Safety Divison.
Inquiries regarding this Act may be addressed to: Texas Department of Health, Product Safety
Division, 1100 West 49th Street, Austin, Texas 78756.

§205.54. Permit Requirements and Conditions.

(@ A person may not sdl an abusable volatile chemica at retail unless the person or the
person’'s employer has, a the time of the sde, a vdid volaile chemicd sdes permit for the
location of the sdle. A separate permit is required for each location a which an abusable volatile
chemicd issold. A permit isvdid for one year and must be renewed annudly.

(b) To be digble for the issuance or renewa of a volaile chemicd sdes permit, an
gpplicant or permit holder must:

(1) hold avdid sdestax permit that has been issued to the applicant;

(2) complete and return an application form as required by the department under
8205.56 of this title (relating to Permit Application), Sgning and dating the form attesting to the
accurecy of al information contained therein;

(3) pay to the depatment a $25 application fee or a $25 renewa fee for each
location at which an abusable volatile chemical may be sold by the applicant as required by the
department under 8205.57 of thistitle (relating to Permit Fee);

(©) A permit is not vdid if the permit holder has been convicted more than once n the
preceding year of any offense that is committed:

(2) at the location for which the permit isissued; and

(2) under the Health and Safety Code, Chapter 485, §8485.031 - 485.033 (rdating
to Crimind Acts).

(d) In addition to the requirements in subsections (&) and (b) of this section, the following
conditions shdl be met by permit holders

(1) permit holder shdl not sdl or ddiver abusable volatile chemicds to a person
under 18 years of age;

(2 permit holder must have the permit or a copy of the permit available for
ingpection at the location for which the permit is issued following the requirements of 820559 of
thistitle (rdating to Permit Available for Ingpection);

(3) permit holder shdl post a volaile chemicd warning sgn a the location for

which the permit is issued following the requirements of 820560 of this title (rdating to
Requirement to Post Warning Sign); and
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§8205.54 — 205.55

(4) permit holder that displays aerosol pant a the location for which the permit is
issued or renewed shal redtrict access to the aerosol paint following the requirements of §205.61
of thistitle (rlating to Redtriction of Accessto Aerosol Paint).

() A permit may not be transferred to anew location or to a new owner.
§205.55. Issuance and Renewa of Permit.

(@ The department shdl issue a permit to a person who mesets the requirements of this
section, 820554 of this title (relaing to Permit Requirements and Conditions), §205.56 of this
title (relating to Permit Application), and 8205.57 of thistitle (relating to Permit Feg).

(b) The permit holder may renew the permit by filing a renewa application accompanied
by a $25 renewd fee following the requirements described in subsection (@) of this section.

(c) At least 45 days before a permit expires the department, as a service to the permit
holder, will send a renewd notice to the last known address of the permit holder. It is the
respongbility of the permit holder to keep the depatment informed of therr current mailing
address and to timey renew their permit whether or not they have received the notification from
the department.

(d) If a permit holder submits a completed permit renewa agpplication and fee to the
department postmarked on or before the permit expiration date, the existing permit does not
expire until the gpplication has been findly determined by the department. If the gpplication is
denied or the terms of the new permit are limited, the exising permit does not expire until the
last day for seeking review of the agency order or a later date fixed by order of the reviewing
court.

§205.56. Permit Application.

(@ Application for an initid or renewa permit must be made on an approved application
form which may be obtained from the Product Safety Divison, Texas Department of Hedth,
1100 West 49th Street, Austin, Texas 78756.

(b) A separate agpplication form must be completed and submitted for each specific
business location.

(¢) The gpplication form shdl be accuratedy completed and signed by the gpplicant o its
authorized representative and shdl be accompanied by the appropriate permit fee to be
conddered complete.  The depatment shdl notify the gpplicant of any deficiencies in ther
goplication, and shal dlow the gpplicant or permit holder to provide the missng information or
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§8205.56 — 205.58

permit fee within 30 days of the deficiency letter or the application will be denied under §205.58
of this title (rdating to Permit Denid). All blanks on the gpplication form shdl be completely
filled in or the gpplication may not be processed.

(d) The depatment shdl issue or deny a pemit for retal sde of abusable volaile
chemicas within 60 days after the date on which the depatment receives the completed
gpplication and appropriate fee.

(&) The depatment may, after the filing of an agpplication, require additiond information
that the department considers necessary to determine whether the permit should be issued.

8205.57. Permit Fee.

(@ Each gpplication form submitted for an initid permit or to renew a permit shdl be
accompanied by a $25 fee.

(b) The fee shdl be paid by money order, certified check, or persona check and shdl be
made payable to the Texas Department of Hedlth. Payment in cash shall not be accepted.

(c) A separate $25 application feeisrequired for each retail location.

(d) The department may prorate permit fees to provide for a common expiration date on
request from persons holding and/or applying for more than one permit.

§205.58. Permit Denid.

(@ An gpplication for an initid or renewa permit will be denied by the department if the
goplicant fails to submit a completed gpplication, pay the appropriate permit fee, or provide
requested information within 30 days dfter notification by the depatment as required under
§205.56 of this title (relaing to Permit Application) and 820557 of this title (reaing to Permit
Fee).

(b) If an agpplication is denied, the department shal notify the gpplicant or permit holder
within 60 days of the receipt of the completed application form and appropriate fee. The
department shdl include in the notice the reasons for the denid. The gpplication fee will not be
returned.

() A proceeding to contest the denid of a volaile chemicd sdes permit under this
section is governed by 881.21, 1.23, 1.25, and 1.27 [881.21-1.34] of this title (rlating to Forma
Hearing Procedures) and the contested case provisions of Government Code, Chapter 2001.

§205.59. Permit Available for Inspection. A permit holder must have the volatile chemical sdes
permit or a copy of the permit available for ingpection by the public or the department at each
location where the permit holder sells an abusable volatile chemica.

§205.60. Requirement to Post Warning Sign.
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§8205.58 — 205.60

(@ A budness establishment that sdls abusable voldile chemicds a retall shdl display a
volaile chemicd waning dgn, in English and Spanish, that daes the following: “It is unlawful
for a person to sdl or ddiver abusable volatile chemicals to a person under 18 years of age.
Except in limited Stuations, such an offense is a date jal feony. It is dso unlawful for a person
to abuse a voldile chemicd by inhding, ingesting, applying, usng, or possessng with intent to
inhae, ingest, gpply, or use a voldaile chemicd in a manner designed to affect the centra nervous
system. Such an offense is a Class B misdemeanor.”

(b) A current verson of the volatile chemicd waning sgn shdl be clearly posted in a
conspicuous and prominent place a the location where the permit holder sdls abusable volatile

chemicds. At a minimum, & lesst one warning sgn must be posed &t the location for which the
mit is issued. Permit holders m additiond warning sgns a multiple stes within this

location to ensure thet the Sgn is easily visible to patrons of the establishment.

(©) The volatile chemicd warning sgn shal measure a least 8 1/2 by 11 inches and must
be typed, typeset, or mechanicdly produced with lettering thet is clearly legible. The letters shdl
not be smaler then 12 characters per inch. The word “WARNING” shal be [in] induded in
bold capita letters at least 1/3 inch high and located above the wording required in subsection ()
of this section.

(d To assig permit holders in complying with subsection (@) of this section, the
depatment shdl maeke waning sgns avalable for use and photocopying by permit holders.
Waning sgns may be obtaned free of charge from the Product Safety Divison, Texas
Department of Hedlth, 1100 West 49th Street, Austin, Texas 78756.

(e Permit holders may add the following additiond information to the warning dgn as
long as the wording required by subsection (&) of this section is included: the name, address, and
telephone number of the budness establishment's contact for responding to questions from

patrons.
8205.61. Redtriction of Accessto Aerosol Paint.

(@ A business establishment that holds a volatile chemica sdes permit under §205.54 of
this title (rdating to Permit Requirements and Conditions) and that digplays aerosol paint shdl

display the paint:

(D) in a place thet is in the line of sght of a cashier or in the line of sght from a
workstation normally continuoudly occupied during business hours,

(2 in a manner tha makes the paint accessble to a patron of the business
establishment only with the assstance of an employee of the establishment; or

(3) in an area dectronicaly protected, or viewed by survellance equipment that is
monitored, during business hours.
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§8205.60 —205.62

(b) This section does not apply to a business edtablishment that has in place a
computerized checkout system at the point of sde for merchandise that aerts the cashier that a
person purchasing aerosol paint must be [over] 18 years of age or older.

(¢) This section gpplies only to a business establishment that is located in a county with a
population of 75,000 or more.

§205.62. Prohibited Acts.

(@ The department may impose an adminidrative pendty on a person who sdls abusable
volatile chemicds a retall and who commits a prohbited act under this section; no finding of
knowledge [intent] is required to impose an adminisirative penalty,_except as noted in subsection
(e) of this section

(b) A person commits a prohibited act under this section if the person sdls or ddivers an
abusable volatile chemical to aperson who is younger than 18 years of age.

(©) It isadefenseto the violaion listed in subsection (b) of this section if:

(1) the abusable voldile chemicd that was delivered contans additive materid
that effectively discourages intentiona abuse by inhaation; or

(2) the person making the ddivery is not the manufacturer of the chemica and the
manufecturer of the chemicd faled to labe the chemicd with the statement of principd hazard
on the principd digdlay pand "VAPOR HARMFUL" or other labeling requirement subsequently
established under the Federal Hazardous Substances Act (15 U.S.C. 81261 et seq.), as amended,
or regulations subsequently adopted under that Act.

(d) It isan affirmative defense to the violaion listed in subsaction (b) of this section if:

(1) the person making the ddivery is an adult having supervisory responshility
over the person younger than 18 years of age and:

(A) the adult permits the use of the abusable volatile chemicd only under
the adult's direct supervision and in the adult's presence and only for its intended purpose; and

(B) the adult removes the chemicd from the person younger than 18 years
of age on completion of that use; or

(2) the person to whom the abusable voldile chemicd was sold or deivered
presented to the sdler at retail an agpparently vaid Texas driver's license or an identification
cettificate, issued by the Depatment of Public Safety of the State of Texas and containing a
physica description consstent with the person's gppearance, that purported to establish that the
person was 18 years of age or older.
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§8205.62 — 205.63

() A person commits a prohibited act under this section if the person ddivers or sdls
inhdant pargpherndia and a the time of the act knows or should have known that the person
who receives or is intended to receive the pargpherndia intends that it be used to inhde, inges,
aoply, use, or otherwise introduce into the human body a substance containing a volaile
chemica.

§205.63. Compliance Inspections.

(& The department shadl monitor and enforce compliance with the Act and any rule or
order adopted by the board to administer the Act.

(b) Compliance inspections or invedigations may be conducted by a department
representative during norma operating hours to determine if a person is in violaion of the Act or
arule or order adopted by the board to administer the Act.

(©) A depatment representative, upon presenting the department identification card, shal
have the right to enter dl retall facilities during norma operating hours to ingpect and investigete
for compliance with these sections, including to review records, to question any person, or to
locate or identify abusable volatile chemicas held for retall sde.

(d) A department representative is not required to notify in advance or seek permisson to
conduct ingpections or investigations. It is a violaion of this chapter for a person to interfere
with, deny, or delay an ingpection or investigation conducted by a department representative.

§205.64. Administrative Penalty.

(@ The department may assess an adminidrative pendty againgt a person who sdls an
abusable volatile chemica at retail who violates the Act or arule or order adopted under this Act.

(b) A pendty collected under this subchapter shdl be deposted in the date treasury in the
generd revenue fund.

(c) The amount of the pendty may not exceed $1,000 for each violation, and each day a
violation continues or occurs is a separate violation for purposes of imposing a pendty. The
totd amount of the pendty assessed for a violation continuing or occurring on separate days
under this subsection may not exceed $5,000.

(d) In determining the amount of the adminidrative pendty, the depatment shdl
consider:

(1) the seriousness of the violation, including the nature, circumstances, extent,
and gravity of the violation;

(2) the threat to hedlth or safety caused by the violation;

(3) the history of previous violations,

Find - 8



§205.64

(4) the amount necessary to deter afuture violation;

(5 whether the violator demondrated good fath, including when applicable
whether the violator made good faith efforts to correct the violation; and

(6) any other matter that justice may require.
(e) Violations will be dassified in one of three severity leves.

(1) Criticd Violdion. Severity Levd Il includes violations that ae most
dgnificant and have a direct negaive impact on public hedth and safety. The pendty for a
Leve Il vidlation on first occurrence is up to $1000 per day, per violation. The same violation
continuing for more than one day is a separae violation. Examples of Leve Il violaions
include but are not limited to:

(A) opeding without a vaid voldaile chemicd sdes permit for the
location a which abusable volatle chemicds are sold in violaion of 820554 of this title
(relaing to Permit Requirements and Conditions);

(B) operating under a permit issued to another person or for another
location, in violation of 8205.54 of thistitle;

(©) fddgfying information required on the volatile chemicd sdes permit
gpplication under 8205.56 of thistitle (relating to Permit Application);

(D) faling to establish controls to redtrict a person under the age of 18
years from access to aerosol pants displayed for retall sde a a busness establishment as
required under 8205.61(a) of thistitle (relating to Redtriction of Accessto Aerosol Paint);

(B) interfering with, denying, or ddaying department representatives in
conducting an inspection a the location a which abusable volatile chemicds may be sold as
required under 8205.63 of thistitle (relaing to Compliance Inspections); or

(F) committing any of the prohibited acts listed under §205.62 of this title
(relating to Prohibited Acts).

(2) Serious violation. Severity Leve 1l includes violaions that are sgnificant and
which, if not corrected, could thresten public hedth and safety. The pendty for a Leve I
violation on first occurrence is up to $750 per day, per viola@ion. The same violaion continuing
for more than one day conditutes a separate violation. Examples of Level 1l violaions include,
but are not limited to:

(A) faling to have a volaile chemicd sdes permit avalable for ingpection
by the public or department as required under 820559 of this title (relating to Permit Available

for Inspection);
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(B) faling to display a voldaile chemicd waning sgn as required under
§205.60(a) of thistitle (relating to Requirement to Post Sign); or

(©) failing to ensure that the controls established under 8205.61(a) of this
title (relating to Redtriction of Access to Aerosol Paint) are adequate to redtrict a person under
the age of 18 from access to agrosol paints.

(3) Sgnificant violation. Severity Levd | includes violaions that are of more
than minor sgnificance and, if left uncorrected, could lead to more serious circumdtances. The
pendty for a Leve | violation on firsd occurrence is up to $500 per day, per violation.
The same violation continuing for more than one day conditutes a separate violation. Examples
of Levd | violaionsinclude, but are not limited to:

(A) faling to pogt a volaile chemicd warning sgn in a congpicuous and
prominent place as required under 8205.60(b) of thistitle; or

(B) poging a volatile chemicd warning sSgn that does not comply with the
requirements under 8205.60(c) of thistitle.

§205.65. Notice of Violation.

(@ If the depatment initidly determines that a violation occurred, the department shal
give written notice of the report by certified mail to the person.

(b) The notice mugt include:
(1) abrief summary of the aleged violation;
(2) agtatement of the amount of the proposed pendty; and

(3) a datement of the person’s right to a hearing on the occurrence of the
violation, the amount of the pendty, or both.

(c) Not later than the 20th day after the date on which the notice is received, the person
notified may, in writing:

(1) accept the determination and recommended pendty of the department;
(2) request a settlement conference; or

(3) request a hearing on the occurrence of the violation, the amount of the pendty,
or both. A person may request both a settlement conference and a hearing in the same | etter.

(d) If the person accepts the determination and recommended penaty or if the person
fals to repond in a timdy manner to the notice, the commissoner or the commissioner’s
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§8205.65 — 205.66

desgnee shdl issue an order gpproving the determination and imposng the recommended

pendty.

§205.66. Adminidrative Hearing. A proceeding to impose the pendty is consdered to be a
contested case subject to the provisons of the Administrative Procedure Act, Texas Government
Code, Chapter 2001. The forma hearing procedures of the department in Chapter 1 of this title
(rdlaing to the Board of Hedth) and the provisons of the Act found in the Hedth and Sefety
Code, Chapter 485, Subchapter D shall also apply.
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